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AGENDA 
REGULAR MEETING OF THE BOARD OF LAND COMMISSIONERS 

Tuesday, February 16, 2010, at 9:00 a.m. 
State Capitol Building, Room 303 

Helena, MT 
 
ACTION ITEMS 
 
210-1 DEPARTMENT OF MILITARY AFFAIRS:  EASEMENT 
 Benefits:  N/A 
 Location:   Missoula County 
 APPROVED 5-0 
 
210-2 TIMBER SALES: 
 A. BOORMAN PEAK 
  Benefits:  Common Schools  
  Location:  Flathead County 
  APPROVED 5-0 
 B. HARLOW DUMP 
  Benefits:  Common Schools and School for the Deaf and Blind 
  Location:  Sanders County 
  APPROVED 5-0 
 
210-3 EASEMENTS 
 Benefits:  Common Schools 
 Location:   Carbon, McCone, and Prairie Counties 
 APPROVED 5-0 
 
210-4 OTTER CREEK BID 
 Benefits:  Common Schools 
 Location:  Powder River County 
 APPROVED 3-2 (Ms. Juneau and Mr. Bullock dissenting).  The motion by Ms. 
 McCulloch, which was seconded by Ms. Lindeen was as follows: 

 to set a minimum bonus bid amount of 15 cents per ton with a royalty rate 
of 12.5%; and 

 to solicit bids until 5:00 p.m. on March 16. 
 
 
PUBLIC COMMENT  



210-4 

Otter Creek Leasing 
February 16, 2010 

Land Board 
 

 
Otter Creek coal tracts covering 9,543 acres in southeast Montana comprise 
original school trust lands and coal interests conveyed to the State of Montana in 
2002.  Over the last eight years, the Department has entered into an agreement 
with the Northern Cheyenne tribe, procured an analysis of the resource values, 
and acquired an appraisal of the tracts.  In November, the Department presented 
a draft bid document to the Board, and in December, the Land Board directed the 
Department to advertise the lease of the tracts at a minimum bonus bid of $.25 
per ton.  Please refer to Land Board agenda items 1109-6 and 1209-10. 
 
The deadline for bid submittals was February 9th, and one response was 
received.  Ark Land Company of St. Louis, Missouri, a subsidiary of Arch Coal, 
submitted no bid but attached an addendum expressing interest in leasing the 
tracts.  In the addendum, the company suggested that the State consider 
lowering the royalty rate to increase the bonus bid price. 
 
Attached is an analysis by the Department exploring options for bonus bid and 
royalty rate alternatives. 
 
 
Recommendation: 
 
The Department recommends that the Land Board: 
 

1. Set the minimum bonus bid and royalty rates for leasing the tracts 

based on the alternatives in the attached document. 

 

2. Solicit bids on the tracts utilizing the original bid package with the 

designated minimum bonus and royalty rate. 

.  

3. Advertise lease package, bid closing on March 9, 2010, with 

consideration by the Board of the received bids at the March 15, 

2010, meeting. 



210-4 

 
 

Alternative Leasing 
Values for Otter Creek  

 
 
 
 

 

 
February 11, 2010 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 

Trust Land Management Division Mission 
 
Manage the State of Montana’s trust land resources to produce revenues for the trust 
beneficiaries while considering environmental factors and protecting the future income-
generating capacity of the land.
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 Purpose 
 
This memorandum makes an estimate of the present values (PV) of a variety of bonus 
and royalty payment alternatives for leasing of State’s Otter Creek coal tracts.  The 
amount of recoverable coal within the State’s Otter Creek Coal tracts is estimated to be 
572.3 million tons. 
 
Bonus Calculations 
 
The PV of bonus payments is estimated for prices ranging between $0.15 and $0.25 per 
ton.  Because the bonus must be paid prior to the issuance of any coal lease, the PV of 
each bonus payment is equal to the total payment amount.   
 
Royalty Calculations 
 
The PV of potential royalty rates for Otter Creek development is estimated by building a 
coal production and sale timeline.  In the PV calculation, it is assumed that mine 
production will begin in year nine of the primary term of the coal leases.  It is assumed 
that two years will be required for baseline studies, five years for permitting, and two 
years for mine construction.  Starting in the ninth year, it is assumed that the extraction 
of 572 million tons of coal available on the State’s mineral land will begin in equal 
annual amounts until the coal deposit is fully mined.  Two rates of coal production have 
been considered, 12 million tons per annum (Mtpa) and 21.2 Mtpa (production rates 
utilized in LMU 5 & LMU 6 of the NorWest Otter Creek Property Report).  Coal prices are 
assumed to inflate at an average 3 percent per year.  Lastly, a 5.4 percent discount rate 
is used representing the long run average return from government bonds and the 
expected annual return from the Permanent Trust Fund.   
 
Alternatives 
 
The table provided below compares multiple PV alternatives.  The first alternative 
consists of the original bonus price and royalty.  Alternatives two and three consist of a 
set of equal PV bonus price and royalty pairs.  In alternative two, all pairs are made 
equal in value to the PV of a $0.20 per ton bonus price with a 12.5 percent royalty.  In 
alternative three, all pairs are made equal in value to the PV of a $0.15 per ton bonus 
price with a 12.5 percent royalty.  Alternatives four through fifteen demonstrate how PV 
fluctuates across pairs ranging from a $0.25 per ton bonus price with a 10.0 percent 
royalty to a $0.14 per ton bonus price with a 12.5 percent royalty.   
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Alternative Leasing Values for Otter Creek 
Alternative Bonus ($/ton) Royalty (12Mtpa) Total PV Royalty (21.2Mtpa) Total PV

1 $0.25 12.50% $843,382,897 12.50% $1,006,789,864

2 $0.25 11.99% $814,767,897 12.09% $978,174,864
$0.24 12.09% " 12.17% "
$0.23 12.19% " 12.25% "
$0.22 12.30% " 12.33% "
$0.21 12.40% " 12.42% "
$0.20 12.50% $814,767,897 12.50% $978,174,864

3 $0.25 11.48% $786,152,897 11.67% $949,559,864
$0.24 11.58% " 11.75% "
$0.23 11.68% " 11.84% "
$0.22 11.79% " 11.92% "
$0.21 11.89% " 12.00% "
$0.20 11.99% " 12.09% "
$0.19 12.09% " 12.17% "
$0.18 12.19% " 12.25% "
$0.17 12.30% " 12.33% "
$0.16 12.40% " 12.42% "
$0.15 12.50% $786,152,897 12.50% $949,559,864

4 $0.25 10.00% $703,893,617 10.00% $834,619,191
5 $0.24 10.23% $711,056,283 10.23% $844,788,545
6 $0.23 10.45% $717,658,702 10.45% $854,266,926
7 $0.22 10.68% $724,821,367 10.68% $864,436,280
8 $0.21 10.91% $731,984,032 10.91% $874,605,633
9 $0.20 11.14% $739,146,698 11.14% $884,774,987
10 $0.19 11.36% $745,749,117 11.36% $894,253,368
11 $0.18 11.59% $752,911,782 11.59% $904,422,722
12 $0.17 11.82% $759,502,147 11.82% $914,019,775
13 $0.16 12.05% $768,381,712 12.05% $925,906,029
14 $0.15 12.27% $773,267,231 12.27% $933,667,510
15 $0.14 12.50% $780,429,897 12.50% $943,836,864
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MINUTES 
REGULAR MEETING OF THE BOARD OF LAND COMMISSIONERS 

Tuesday, February 16, 2010, at 9:00 a.m. 
State Capitol Building, Room 303 

Helena, MT 
 

PRESENT:  Governor Brian Schweitzer, Attorney General Steve Bullock, Auditor Monica Lindeen 
Secretary of State Linda McCulloch, and Superintendent of Public Instruction Denise Juneau. 
 

Ms. McCulloch moved for approval of the minutes from the January 19, 2010, meeting 
of the Board of Land Commissioners.  Seconded by Mr. Bullock.  Carried 
unanimously.   

 
 
BUSINESS CONSIDERED 
 
210-4 was taken as the first action item. 
 
210-4 OTTER CREEK BID 
   

Ms. Sexton stated that the coal tracts cover 9500 acres in southeastern Montana.  
DNRC and the Land Board have entered into an agreement with the Northern Cheyenne 
Tribe, procured analysis of the resource values, and performed an appraisal of the tracts 
(see NorWest appraisal).  A draft bid document was presented to the board in November 
(see Item No. 1109-6 from November 16, 2009 Land Board meeting).  The Land Board 
directed DNRC to advertise the leasing of the tracts at a minimum bid of twenty-five 
cents per ton and a royalty rate of 12.5 percent (see December 21, 2009, Land Board 
minutes).  The deadline for the bid submittals was February 9, 2010.  No bids were 
received, but Arch Coal did submit a letter of interest.   
 
Since then, DNRC has prepared an economic analysis of various alternatives exploring 
bonus bids and royalty rate options and recommends that that board set the minimum 
bid and royalty rates for leasing the tracts based on the provided alternatives.  DNRC 
recommends using the original bid package with the amended minimum bid and royalty 
rate, and to advertise the bid package from February 16 through March 16, 2010.  Any 
bids would be presented to the board at the March meeting.   
 
Beth Kaeding, Northern Plains Resource Council (NPRC), read a prepared statement 
(see Related Materials, Attachment 1).  
 
Representative Duane Ankey, House District 43, stated that those in eastern Montana 
are very proud of the reclamation job in the Colstrip area.  Thousands of jobs and much 
needed revenue have been provided.  The royalties from Otter Creek coal will more than 
double the income to the trust since its inception.  Rep. Ankey made an analogy to 
illustrate that the market dictates what the coal is worth, regardless of what it might be 
perceived to be worth.  The money earned from the bonus bid would help Montana in 
these troubled economic times and may keep the government from making some hard 
budget cuts in the future.   
 
Dan Carlson, Northern Cheyenne Tribe, stated that he lives directly across from where 
this development may occur, and that the land and water is currently in excellent shape.  
Mining may have an impact on that.  Mr. Carlson spoke of a prophet named Sweet 
Medicine, who prophesized that: 
 

http://dnrc.mt.gov/trust/MMB/otter_creek/2009/ValuationReport.pdf�
http://dnrc.mt.gov/trust/MMB/otter_creek/LandBoard/Agenda/1109-6OtterCrBidProp.pdf�
http://dnrc.mt.gov/trust/MMB/otter_creek/LandBoard/Minutes/December09.pdf�
http://dnrc.mt.gov/trust/MMB/otter_creek/LandBoard/Minutes/December09.pdf�
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 "There will come a time when these people will control you.  They will have white 
skin and hair on their faces.  It is during this time that they will go after the black gold 
[coal].  If you let them do that, you will cease to exist as a people".   
 

He urged the board to keep that in mind when making their decision. 
 
Bob Guilfoyle, United Mine Workers of America (UMWA), said that development of this 
sort begets the phrase: "good paying jobs with benefits".  He stated that it was not too 
long ago when coal miners lived in mining camps and were paid in money printed by the 
mining companies, which was only good at the mining stores, with inflated process.  It 
has only been through the process of collective bargaining that miners have been able to 
raise the standard of living of working miners to where it is today.   
 
Mr. Guilfoyle suggested attaching conditions to any company that leases the coal.  If 
there is no collective bargaining, there will be no fairness at the mines.  He noted that at 
the Signal Peak mine there were no such conditions, and the company threatened the 
miners with discharge, reducing or removing benefits, or shutting down operations if the 
miners tried to unionize.  He presented the board with documentation supporting this 
assertion (see Related Materials, Attachment 2).  Mr. Guilfoyle noted that the president 
and CEO of Signal Peak used to head the Federal Mine Safety and Health 
administration enforcement efforts in the Western United States.  Since Signal Peak has 
undertaken mining in July 2008, it has had six 104(d) orders written (which denote a 
willful violation of an unwarrantable failure of mine health and safety regulations).  He 
again urged to board to include conditions preventing willful violations of health and 
safety regulations.   
 
Bob Adams, Montana Conservation Voters, read a prepared statement (see Related 
Materials, Attachment 3). 
 
Mark Fix, NPRC, stated that his ranch would be crossed by approximately three miles of 
the Tongue River Railroad (TRR), if it is built.  He stated his belief that had Arch Coal not 
spent funds on television advertising, they could have bid at the twenty-five cents per ton 
bid set by the Land Board.   
 
The bid price should not be decreased.  Large corporations do not care about Montana's 
children, nor will they produce funds to secure their future.  Farmers and ranchers have 
long been the backbone of Montana, and expect to be so far into the future.  Mr. Fix 
asked the Land Board not to let corporations control their votes, but rather to listen to the 
citizens of Montana.  He noted that the board has made it clear that they will not 
subsidize the building of the TRR.  Lowering the bid would do that, as it would free up 
funds to build the TRR.  He urged the board to refrain from any further action on Otter 
Creek at this time.   
 
Sarah Stock, Northern Rockies Rising Tide (NRRT), expressed her agreement with the 
comments from NPRC and the Northern Cheyenne Tribe.  Due to the evidence that 
global climate change is real, the exploitation of the Otter Creek coal tracts should not be 
allowed.  A better solution to fund the schools can be found rather than using money 
gleaned from extractive sources that jeopardize future generations.  Ms. Stock said that 
the heyday of corporate dominance is coming to an end.  Montanans from every sector 
of the political spectrum are fed up with industry handouts.  The TRR should not be 
subsidized, nor should coal development in the Powder River basin.  She asked the 
board not to waffle over the price already set, and to start acting as if they represent the 
people, rather than catering to destructive industry.  Coal is not the only option for jobs, 
schools, and Montana's future.   Ms. Stock asked that renewable development 
technologies be given the chance to succeed.   
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Max Granger suggested that the current administration has prioritized economics over 
the environment, and that Arch Coal has a commitment to "profit over people".   
 
Bruce Miller, International Brotherhood of Electrical Workers (IBEW) Local #1638 in 
Colstrip, stated that he does not agree with some of the topics discussed.  The plant at 
Colstrip may only have fifteen more years of coal remaining, and it would behoove 
Montana to open Otter Creek for competitive coal.  There has been a consistent rallying 
cry for jobs, and here is an opportunity for good jobs in all facets of this operation.  He 
expressed his admiration for the reclamation done in the area, as well as at Sarpy 
Creek.  Mr. Miller also praised the mercury capture being done, noting that the company 
[Westmoreland Coal] invested an initial $12 million, with an additional $8 million 
annually.  He concluded that wind and hydropower are not able to meet power supply 
demands at this time.   
 
Allison Lawrence, Students for Social, Economic, and Environmental Justice (SSEEJ), 
asked how much is the future of the youth is worth?  They are the ones who must live 
with the conditions in which you leave our great state.  She noted that it is likely that no 
one in attendance at the Land Board meeting will likely be alive to see the full impact of 
the mine, and asked the board to please not bid on a future they will not see. 
 
John Williams, Colstrip mayor and Montana Coal Board chair, urged the Land Board to 
continue to move the process forward.  No other industry in modern Montana's history 
has set such a significant positive impact for the state as the mining of the coal and the 
resulting power production.  Three-quarters of a billion dollars lie in the school trust, 
millions of which have been contributed by the mining of coal.  Every school in 
southeastern Montana has been funded either partially or fully by the resources of the 
mining of that coal.  He urged the Land Board to continue to move the process forward 
for jobs and for the future of our state—the children.  The resources created in those 
ancient forests are really a "diamond in the rough" for the state of Montana. 
 
Alexis Hegstad, SSEEJ, reviewed the amount of coal contained at Otter Creek, and CO2 
that would be released were it to be mined and burned.  She said that the planet is taken 
for granted and people need to care for the earth by saying "no" to the leasing of Otter 
Creek coal.   
 
Wade Sikorski, rancher, stated that next year his family will celebrate a centennial of 
living on their land near Baker.  His family has persevered through drought, 
grasshoppers, and economic challenges; however, they are concerned about climate 
change.  He presented the board with written testimony (see Related Materials, 
Attachment 4).  Mr. Sikorski also gave a summary of a report he authored called The 
Climate Crisis and Economic Development (see Related Materials, Attachment 5).  He 
concluded by stating that the factors noted in the report will not lead to economic 
development, but rather, economic catastrophe.  He asked the Land Board to not lease 
the coal. 
 
Francie Gerbohs, SSEEJ, stated that it is important to her that Montana stays how it is: 
beautiful, and not full of industries and railroads.  She asked the Land Board to not lease 
the coal. 
 
Jim Atchison, Executive Director of Southeastern Montana Development Corporation 
(SEMDC), stated that they are a regional, non-profit economic development group that 
does whatever can be done to create or save jobs in Custer, Rosebud, Powder River, 
and Treasure counties.  Experts have said that between seven to eight percent of the 
world's coal may lie within Montana borders.  If that is true, this is a tremendous 
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opportunity, and a tremendous asset that needs to be explored.  SEMDC feels that 
responsible natural resource and energy development can be done in a balanced 
manner with respect to both the environment and the economy.  Mr. Atchison stated that 
all areas of the state have benefitted from coal development.  He encouraged the Land 
Board to be proactive with this tremendous opportunity, to continue the process of 
working with the private sector, and to go forward and make it happen. 
 
Jim McGarvey, AFL-CIO, asked the Land Board to support sustainable jobs, referencing 
the closing of Smurfit-Stone Container in Missoula.  People who have sustainable jobs 
pay taxes and have healthcare benefits.  There are many supporters for the cultural 
environment, and the natural environment.  He considers himself to be a conservationist, 
but is also a union member who believes in a social structure.  A social structure has to 
have people working to support it, and the only way to properly support it is with 
sustainable jobs.   
 
Lonzo West, East Helena Ironworkers, stated that the over 400 workers and their 
families are proponents of Otter Creek development. 
 
Olaf Stimec, United Association of Plumbers and Pipefitters (UA) Local #41, stated that 
they are a proponent of leasing the Otter Creek coal tracts.  The jobs, good benefits, and 
the tax base are needed.   
 
Jack Fisher, IBEW Local #233, stated that the IBEW wants to go on record of being 
supportive of the Otter Creek development. 
 
Anne Hedges, Montana Environmental Information Center (MEIC), read a prepared 
statement illustrating the financial aspects of the issue (see Related Materials, 
Attachment 6).  She also provided a spreadsheet comparing the Otter Creek bonus bid 
amounts to bonus bids in Wyoming (see Related Materials, Attachment 7).   
 
Michael Phelps acknowledged Ms. Juneau for her statements at the December 21, 
2009, meeting, noting that she has commanded his respect.  He stated that the rest of 
the board has earned no such respect.  He cited Mr. Bullock's supporting vote after his 
motion to increase the bid price failed (see December 21, 2009, Land Board minutes); 
and Governor Schweitzer's seemingly "disingenuous" statements.   
 
Mitch Hegman, IBEW Montana Electrical Joint Apprenticeship and Training Committee, 
stated that he and the over 1000 apprentices and journeymen, urge the Land Board to 
proceed with development at Otter Creek.   
 
John Roeber, Boilermakers Local Lodge #11, stated that they have 256 members, of 
which only 25 are working in Montana.  Other members are considering work in Canada, 
which will earn a wage, but will not generate the hours needed to retain their benefits.   
 
Jay Reardon, Laborers International Union (LIUNA) Local #1686, stated the union has 
over 1700 laborers in the public and private sectors on Montana.  He encouraged the 
board to continue moving the process forward.  He noted that the opponents will have a 
presence through the entire permitting process to try to stop it.  The issue at hand is 
moving the process forward to the next step, which is getting a bid and receiving royalty 
payment that will assist school trust funding, which is the responsibility of the board 
members.  Mr. Reardon urged the board not to abdicate their responsibility.   
 
Jenny Godwin, SSEEJ, stated that she felt it was important to speak again, having given 
testimony in December (see December 21, 2009, Land Board minutes), because it is 
important to protect Otter Creek, and fighting for her future in Montana to be clean 

http://dnrc.mt.gov/trust/MMB/otter_creek/LandBoard/Minutes/December09.pdf�
http://dnrc.mt.gov/trust/MMB/otter_creek/LandBoard/Minutes/December09.pdf�
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deserves her determination and commitment.  She asked the board to reconsider their 
decision to lease Otter Creek coal.   
 
Janet McMillan, read a prepared statement (see Related Materials, Attachment 8). 
 
Leroy Spang, Northern Cheyenne Tribe president, read a prepared statement (see 
Related Materials, Attachment 9). 
 
Jonathan Matthews concurred with the SSEEJ students' statements that they will be left 
to deal with the problems created by the decision of the Land Board.  The only people 
speaking in support of the project are people being paid in an official capacity.  Mr. 
Matthews stated that he has not seen science to support the idea of clean coal, but if or 
when such technologies exist, the coal will still be there, and possibly have more value 
to the citizens that it does at this time.   
 
Jim Ryan Jr., Sheet Metal Workers International Association (SMW) Local #103, stated 
that of the 300 Montana union member families, 33 percent are unemployed.  SMW also 
represents Wyoming members, who are currently 100 percent employed.  Wyoming 
generated higher bonus bids and royalties because they do not have as many obstacles 
to overcome.   
 
Sterling Small, Northern Cheyenne Tribe, gave a brief history of his athletic and 
academic accomplishments (professional track and field athlete, attended 2008 Olympic 
trials, and bachelors degree in communications from Boise State).  He made the point 
that in the nearly two years he has been back home on the Northern Cheyenne 
Reservation, there have been no available jobs.  He urged the Land Board to develop 
Otter Creek coal by lowering the price to a reasonable amount. 
 
Elizabeth Braidedhair, Northern Cheyenne Tribe, stated that since she was 14 years old, 
she has always been able to find employment on the reservation.  Her ancestors did well 
without coal development.  Due to her love of the land, she asked the Land Board not to 
lease the coal.   
 
Josh Omaetz, Colstrip, stated that he is currently unemployed.  He would like to remain 
in Montana, and asked the Land Board to make sound decisions in moving the Otter 
Creek coal project forward to help create jobs.   
 
Sarah Anderson, University of Montana student, stated that she wrote to the Land Board 
in December, and received a response from Governor Schweitzer.  She stated that one 
line seems especially relevant today: 

 "I believe that the responsible development of the Otter Creek tracts, at the right 
price, and done responsibly, can benefit the state".   

 
Ms. Anderson stated that she understand the responsibility of the Land Board to 
maximize the return on the school trust lands.  She stated her belief that the board had 
already set the right price, and asked the board not to lower it. 
 
Kaylyn Curry, SSEEJ, expressed concern for her generation's future.  The state needs to 
focus on sustainable, renewable energy that does not destroy water, soil, and climate.   
 
Al Ekblad, International Union of Operating Engineers (IUOE) Local #400, stated that 
there are 16,060 members in the union, of which 650 are construction workers and 600 
are miners.  In 2009, there were never more than 120 construction workers unemployed, 
and now it is over 200.  The idea that people can make a good living in the construction 
trade is quickly becoming a falsehood.  He stated that he supports alternative energy, 
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but the reality is that everyone has used some type of coal generated energy in the last 
24 hours.  He asked the board the move the Otter Creek coal project forward. 
 
William Walksalong, Northern Cheyenne executive administrator, stated that Steve 
Brady, Northern Cheyenne Cultural Committee chairman, asked him to reiterate the 
seriousness of the prioritization of the preservation of the sacred cultural and historic 
sites located on the Otter Creek tracts.  If and when development occurs, an 
environmental assessment must include the Northern Cheyenne people.   
 
Mr. Walksalong noted his personal opposition to the transfer of the tracts to the state 
(see May 20, 2002, Land Board minutes), as well as the Dismissal with Prejudice of the 
Federal lawsuit challenging the transfer (see Northern Cheyenne Tribe v. Gale Norton, 
Secretary of the Interior, Case No. 1:02CV00146).  He stressed the importance of 
patience, noting that the correct answers will come with time. 
 
John Johnson, IUOE Local #400, urged the Land Board to move forward with the Otter 
Creek coal tract development by setting a bid price. 
 
Bob Hollister, Southeastern Montana Central Labor Council (SMCLC) president and 
retired IBEW Local #532, noted that he is not being reimbursed nor paid in any manner 
for his testimony.  He stated he is in favor of the proposed, responsible development of 
Otter Creek. 
 
Dwight Rose, IBEW Local # 233, urged the Land Board move the project forward. 
 
Willie Duffield, Montana Association of Oil, Gas, and Coal Counties (MAOGCC) 
executive director, said MAOGCC continues to support the development of Otter Creek.  
The Land Board should not to get sidetracked by the bonus bid price since royalties from 
the coal will be the bulk of the revenues generated.  Mr. Duffield also asked the board to 
follow the DNRC's original recommendation, which was to set the bonus bid between ten 
and thirty-five cents per ton.   
 
Alexis Bonogofsky, National Wildlife Federation (NWF), asked the Land Board not to 
lower the bid price, and close the bidding process completely.  
 
Mike Scott, Sierra Club, noted his attendance and testimony at previous meetings, 
having discussed the consequences of mining the coal at Otter Creek.  He gave 
statistics on the health consequences of mining to miners and Americans as a whole.  
He urged the Land Board to leave to coal in the ground and close the process. 
 
Brad Hash, Sierra Club, stated that he strongly opposed the leasing and development of 
the Otter Creek coal tracts, and urged the board to do the same.  Coal fired plants are 
the leading emitters of mercury, a well-documented neurotoxin.  Mr. Hash asked how the 
Land Board members can lease the Otter Creek coal tracts in good conscience? 
 
Jay Bostrom, Big Sky High School teacher, stated that he took a day of unpaid leave to 
testify before the Land Board.  He stated that he does not see how the process is 
democratic, as opposed to arbitrary.  He also expressed his concern that the U.S. 
accepts too many things as inevitable, and does not believe that alternatives can exist to 
the problems being faced at this time.   
 
Susie Rosette, Missoula, stated that she is very opposed to leasing Otter Creek and 
believes there are alternatives.   
 
Marilyn Hollister stated that she is a proponent of developing Otter Creek responsibly.   
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Chuck Kerr, Great Northern Properties (GNP) president, stated that he is also CEO of 
Great Northern Project Development.  GNP is a major coal resource owner, and Great 
Northern Project Development is in the process of developing a coal gasification project 
in North Dakota, utilizing state of the art clean coal technologies.  GNP had to consider 
the same things being considered by the Land Board today.   
 
Previously GNP had testified before the board against development because the time 
was not right to do so; however, GNP believes the timing is right, and has leased their 
coal reserves.  Mr. Kerr stated his conviction that Otter Creek would be a highly 
regulated development.  GNP supports the belief that Otter Creek can be responsibly 
developed.   
 
John Marshall, Hot Springs business owner, enumerated examples of unbalanced 
returns on investments (ROI), citing Microsoft, and Goldman & Sachs.  Arch Coal is 
looking to garner the same disproportionate return on earlier political donations.  Arch 
Coal and GNP are conjoined as Natural Resource Partners, LP, formed in April 2000.   
What appears to be an open bidding process is in fact a rigged process.  Mr. Marshall 
asked to Land Board to pass a motion to extend public hearings statewide for the next 
six to twelve months, bringing board members to the people, rather than forcing the 
people to travel to Helena.   
 
Kim Eastman, Missoula, stated that she speaks on behalf of family in Libby.  She asked 
the Land Board to consider the fact that the mining companies in Libby knew what the 
impact would be and chose profit over health.  She stated her belief that post-mining 
restoration is not a good industry, and asked the board to consider the people before the 
profits. 
 
Shelby Cunliff stated that the complacency of the Land Board on this issue and the 
greed for the dirty money that accompanies it is appalling, and any damage done by 
proceeding is irrevocable. 
 
Kyle Mitty, SSEEJ, asked the board to think about the fact that his generation will have 
to deal with the consequences of the decision made today.  He noted that there may be 
a price on coal, but there can be no price on the lives of the future. 
 
Gayle Joslin, Helena Hunters and Anglers Association, expressed the hope that the 
Land Board can find the strength to deny leasing on the basis of principle rather than 
price.  There are no assurances that coal mined at Otter Creek would not ship to 
locations noted for the worst emission violations [citing the 2008 Olympics in Beijing, 
China, where production had to cease in order to improve the air quality].  Montana 
voters yearned for leadership courageous enough to take an action to contribute to a 
healthy planet and verdant landscape.   
 
Ms McCulloch read a prepared statement: 
 

"I do have a motion to make.  But I’d like to offer a few remarks before I make that 
motion.   

 
I think I am the only Land Board member up here today who has ever lived in the 
area of this proposed mine (though Monica lived not too far away).  I lived in Ashland 
for almost two years.  It’s a beautiful part of Montana.  I loved watching rainstorms 
roll in for 8 hours before the rain actually hit our house.  There’s a lot of Big Sky in 
that part of Big Sky Country – a place that people are proud to call home, a place 
where people want to raise their family, a place where those family roots run much 
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deeper than any sagebrush, any grass, any riverbed, or any coal seam.  It was great 
to spend some time in Eastern Montana in June for the hearings we held there. 

 
It’s tough to make a living in this part of the state.  When I was there, I saw firsthand 
the costs of unemployment – not only on an individual, but on a family and on a 
community.  And the action we take on this mine holds the possibility of creating 
hundreds of jobs, good paying union jobs, for the area.  Real money that will be 
injected into Eastern Montana’s economy, as well as benefit the whole state.     

   
There are those who don’t want the mine in our back yard.  Let the people of 
Appalachia and Illinois and Southern Ohio do coal mining.  I grew up in Southern 
Ohio, and I have seen the mountain top removal methods and know of the large 
number of deaths, injuries and health problems associated with underground 
mining.  I absolutely believe that as long as there is a demand for coal (and that will 
be for decades under even the most optimistic of scenarios), that we can do it better, 
safer and with fewer environmental consequences in Montana.  I have seen the 
reclaimed lands at Colstrip with their mixture of native grasses indistinguishable from 
the unbroken lands except for less sagebrush.  I have seen the buffalo they grazed 
on those lands to get them started because their hooves are exactly right for being 
part of the natural cycles of the native vegetation.  

 
The Union of Concerned Scientists is one of the most respected groups that are 
actively working to reduce the human effect on global warming by reducing the 
greenhouse gases that are put into the atmosphere.  This group of scientists wants 
an aggressive goal of an 80 percent reduction of 2005 level heat-trapping emissions 
by the year 2050.  As part of their analysis, they support the use of advanced coal 
technology, with a carbon-capture-and-storage demonstration program, because 
they recognize that coal will be an essential part of the energy sources for the United 
States and the world over the next 45 years, even if every single one of their 
recommendations is implemented by the U.S. and the rest of the world.  That would 
be a full-court press, right now, today.  In their attempt to reduce the use of fossil 
fuels, they have never advocated trying to shut down coal mines.  That is because 
they recognize that the use of coal is driven entirely by demand, and not by supply.  
Shutting down an existing mine or not opening a potential mine may be a symbolic 
action, but it has exactly zero effect on how much coal gets burned.  If Otter Creek 
coal is not used, other coal will be—in places like the Appalachian Mountains.  Our 
actions here will assure that the Land Board has the power to make sure everything 
is done right, according to the latest science.  

 
This Land Board has taken other actions towards alternative energy sources.  
Energy produced from a wind farm reduces the amount of coal that is burned.  Just 
at last month’s meeting we approved a wind farm, the first for this Land Board, and if 
memory serves me, the second in the nine years I have served on this Board.  No 
one showed up last month in support of the wind farm.    

 
Some have said we should wait until we spend $5 million of taxpayer money to study 
the effects of any proposed mine.  If we are able to lease these lands, and that is not 
a given, we will only give a company the right to propose a mining plan.  If they think 
it is economical, they will then pay the estimated $5 million to gather the information 
that will allow all the overseeing authorities, including the Land Board, to determine 
whether the plan should proceed and if so, with what restrictions and mitigating 
measures required.  

 
We have an obligation to do the right thing for all of Montana when we act on Otter 
Creek.  The purpose of the Land Board is clear and constitutional – we serve as 
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trustees for beneficiaries of the various state lands.  In this case, we are talking 
about K-12 schools and the children who learn in them.  That’s why we are not going 
to give away this coal, and we will not subsidize a railroad.   

 
When we put Otter Creek coal out for lease two months ago, my motion was the first 
part of a negotiation.  In keeping with my goal to not give away this coal, achieve 
funding for Montana’s students and not subsidize the railroad, it is my best estimate 
that we can get a favorable bid even if we charge 50 percent more that GNP 
received for its bonus bid, and about three times more than our own appraisal 
suggested." 

 
Ms. McCulloch made a motion that the Land Board solicit bids on the Otter Creek 
coal tracts using the original bid package, including the Northern Cheyenne 
Agreement, with this change: the minimum bonus bid is set at 15 cents per ton 
and we keep the royalty at 12.5 percent.  The bidding period will be open for four 
weeks,  with the results to be presented to the Land Board at the next Land Board 
meeting." 

  
 Ms. Lindeen read a prepared statement: 
 

" It [is] no secret that I have been incredibly conflicted about this decision, throughout 
this process up to this date, and I know that each one of my fellow Land Board 
Members have experienced their own conflict as we, and I respect each and every 
one of them for whatever decision they have come to today. 

 
Without going into a long story about my feelings, because it's really not about me, I 
just want to say that I truly personally understand the importance of the promise of 
good paying jobs.  My blue collar labor roots run extremely deep and I know that 
families, not just across Montana, but in particular in Southeastern Montana, not only 
are they hoping, but they are depending on this for their futures.  But at the same 
time I understand that this does not come without sacrifices.  There have been 
individuals and people who have sacrificed for thirty plus years for natural resource 
development, and we have to keep those folks in mind as well. 
 
The Land board may or may not be able to reach an agreed upon price, but even if 
we do there is a long process ahead of us.  A mine plan will need to be developed, 
an EIS must be completed, performance requirements with five separate operating 
plans must be developed in consultation with the Northern Cheyenne Tribe and be 
approved by this Land Board, permits must be granted, and so on. 

 
It’s no secret that development of the Otter Creek tracts will bring incredible financial 
benefit to our state, and while this treasure will bring riches; it does not come without 
sacrifices.  While the majority benefit, a few will feel the impacts.    
 
I want it to be known that I will be vigilant in my quest to hold the companies and the 
State accountable for holding up their end of the bargain.  It’s the least that can and 
should be done for those who sacrifice the most for the benefit of the many. 

 
Those who have already sacrificed much deserve more than our thanks.  They 
deserve our commitment to do what is right.  We must uphold our promises and 
obligations to them.  Otherwise, we are no better than the corporations that take only 
for profit in spite of all the promises." 

 
Ms. Lindeen seconded Ms. McCulloch's motion. 
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 Mr. Bullock read a prepared statement: 
 

"Governor, and my colleagues, this is certainly a decision that has received its share 
of attention. 

 
Often lost in all of the arguments for and against, and not always easy to fit into the 
two minute news story, are the requirements the Constitution imposes upon us as 
Land Board members. 

 
This is not a policy decision like a legislator could make for or against continued 
development of coal.  And it is not like the decision whether to sell off a piece of 
surplus property.  The Montana Supreme Court has said that we have a duty to the 
public that goes beyond that of the ordinary business person.  The Court has also 
said that the Land Board must get full market value, the largest measure of legitimate 
advantage for any property we lease or sell. 
 
When I voted in December to lease Otter Creek, I said I will support this project if it's 
done right.  And, doing it right, in a manner consistent with our constitutional duties, 
carries with it at least three considerations: 
 

- First, the coal must be leased and developed in a way that follows our 
environmental laws and includes continued oversight by this Board. 
- Second, the lease must maximize the benefit to the trust, as the constitution 
requires. 
- Third, Montana taxpayers shouldn't be footing the bill for a railroad to benefit 
coal and power companies. 
 

I do not believe that lowering the bid price to fiftenn cents a ton, or monkeying with 
the royalty payment, fulfills our obligation to maximize the benefit to the state 
treasury. 

 
It's easy to think that all we're talking about today - when we talk about the difference 
between 25 and 15 cents - is one thin dime.  But dropping our bonus bid ten cents 
will cost the state $57 million dollars.  $57 - million - dollars.  This ten cent reduction 
will cost the state treasury about the amount generated by every timber sale this 
Board approved over the last five years.1

 
  

Even in these tough times, Montana's budget is in a stronger position than almost 
every other state because we've been fiscally conservative.  Unloading this coal with 
a bonus bid that's a fraction of what our neighbors are charging is not consistent with 
the fiscal responsibility we've shown.  And it certainly, in my estimation, doesn't 
necessarily meet the constitutional mission to maximize the amount of money we 
return to the state treasury. 
 
And, as the board is looking at lowering the bid or royalty to make this more 
attractive for coal developers, I don't think we can do that without acknowledging that 
we will be funding the Tongue River Railroad. 
 
I've said since the beginning that what I don't want to see is Montana taxpayers 
footing the bill for a railroad to give coal and energy companies a windfall.  And, I 
have also said that, were the railroad in place, I think everyone would agree that we 
would be getting more for this lease, than what 
Arch has so far signaled it is willing to pay. 

                                                           
1 51.7 million or 60.8 million if forest improvement fees are included. 
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I've asked rail economists to independently analyze this, and they concluded that 
Wyoming-originated coal will save $2.83/ton in shipping costs if this railroad is 
completed.  While we're debating whether to reduce our bonus bid another ten cents 
per ton, Wyoming shippers will be getting a discount 28 times that, if the railroad is 
completed.  And while we're talking about reducing the amount to our treasury by 
$57 million, this review shows that a railroad in the Tongue River can save existing 
coal mines and power companies potentially well over $100 million each and every 
year.  I just don't think that in these tough economic times Montana taxpayers can be 
asked to effectively be bailing out multinational coal and energy companies.  That's 
not the state's role. 
 
There will be a time when this project makes sense and I think that there will be a 
bidder willing to pay full market value for the right to develop this resource.  And, as 
members of the land board, I believe that, at that time, we do have a constitutional 
obligation to lease this coal.  Until then, though, I don't think we need to have a fire 
sale.  I'll be voting against the motion to reduce the bonus bid from twenty-five to 
fifteen cents per ton."  

  
Ms. Juneau stated that in December she voted against going forward at twenty-five 
cents per ton bonus bid.  She stated that her reasons for doing so are reflected in the 
December minutes of the meeting (see December 21, 2010, Land Board minutes).  Ms. 
Juneau stated she cannot now support voting for a decrease in the asking price.   
 
Governor Schweitzer stated that there has been discussion about the Land Board's 
decision being involved in subsidizing and building a railroad (TRR).  There has been a 
private negotiation between Arch Coal and GNP for 732 million tons of coal.  Arch Coal 
was asked if it was necessary for the state to lease its coal in order to move forward, and 
they said it was not.   
 
Governor Schweitzer stated that Montana, from its inception until 1970, mined 200 
million tons of coal.  In the history of Montana, 1.5 billion tons of coal has been mined.  
Railroads were built for all of these mining sites.  The fact is that leasing state-owned 
coal is not going to influence whether that railroad will be built from Miles City to Decker, 
or from Otter Creek to Decker, or not.   
 
The decision to mine at Otter Creek has already been made, and was not made by the 
current Land Board.  That decision was made between two private companies.  Unlike 
the Land Board, theirs is not a public process.  The only way to know is to look at the 
company books.  Arch Coal is a publicly traded company, and the books reflect that Arch 
Coal has made approximately twenty percent of the ten cent per ton bonus bid made, as 
purported to have been agreed upon.  The argument that action taken by the Land 
Board will affect whether coal is mined at Otter Creek or whether a railroad is built is not 
a logical argument. 
 
Governor Schweitzer asked Ms. Sexton the name of the company chosen to appraise 
the coal? 
 
Ms. Sexton said it is NorWest. 
 
Governor Schweitzer stated that he understood that this company was hired to do core 
analysis to determine: 

♦ how much coal was there; 
♦  how deep the coal is; 
♦  what the strip ratio is; 

http://dnrc.mt.gov/commissions/land_board/2009/December/Minutes.pdf�
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♦  what the BTUs are; and 
♦  what the sodium, ash, and sulphur content are. 

 
 Governor Schweitzer asked when that study was done? 
 
 Ms. Sexton stated that NorWest began the resource analysis in 2004. 
 

Governor Schweitzer noted that NorWest was already hired to assess the value of the 
assets at Otter Creek, prior to the seating of the current Land Board.  Later they were 
employed to determine the value of those assets, and what a suggested bonus bid ought 
to be. 
 
DNRC put out a request for proposal (RFP), for appraisal of the state coal.  The cost for 
the analysis was $70,000.  NorWest did a two-fold analysis using comparable sales and 
an income analysis, and made a recommendation for the appraisal. 
 
Governor Schweitzer referenced the analysis document: 
 

"NorWest concludes that a bonus bid between five cents and seven cents per ton of 
recoverable coal, as determined through the comparable lease sales, and income 
approaches, represents the fair market value for Otter Creek tracts".   

 
He asked how much was paid for the coring study in 2004? 
 
Ms. Sexton stated that it cost $300,000.  
 
Governor Schweitzer stated that DNRC paid NorWest $370,000 to give an unbiased 
opinion about the coal.  NorWest reported that the state owns approximately 570 million 
tons coal, with a strip ratio of between 1.5/3 : 1.  They also determined that a reasonable 
bonus bid, which is a first step in the leasing process, is somewhere between and five 
and seven cents.  After determining the value of Otter Creek, the Land Board took public 
input from all areas of the state.   
 
Governor Schweitzer stated that there are three ways the state makes money when 
selling coal assets, the first being the bonus bid.  The company then has ten years to 
develop the lease, as long as they have paid the state the bonus bid.  Sometimes all the 
state ever receives is the bonus bid, which is often the case in oil and gas leasing.  As 
previously noted, approximately 95 percent of oil and gas leases are never developed.   
 
Governor Schweitzer noted that in the development of coal the bonus bid is usually quite 
small, because there is a long process to go forward to decide whether there will be a 
mine, and to obtain the permits.  He acknowledged that there have been much higher 
bonus bids in other areas.  A private analysis placed the bonus bid at ten cents, though 
spread over a period of five years.  Present value adjustment indicates that the deal is 
actually around eight cents.  The Land Board decided in December to value the coal at 
twenty-five cents, which is three times higher than the market value and four times 
higher than the Norwest appraisal said it was worth.   
 
Governor Schweitzer drew an analogy to public auctions, where an opening price is 
made, and if there are no bids, the price is lowered.  The Land Board started their bid at 
four times the assessed market value.  He reiterated that the bonus bid is on two percent 
of potential income generated.  The 12.5 percent royalty rate would be more than one 
billion dollars.  There is also is a 15 percent coal severance tax, which would also be 
more than one billion dollars.   
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Governor Schweitzer stated that the motion today is for 2.5 times the appraised value, 
and approximately 150 percent of what the two private coal companies paid.  Governor 
Schweitzer noted that other appraisals have been done.  He noted one by Tom Powers, 
economist at the University of Montana, which determined that the value of the tracts 
due to distance to rail, sodium content, and other factors, was very close to zero.   
 
Governor Schweitzer said that coal will continued to provide approximately 50 percent of 
the electricity in America.  Coal mining became prominent in the west after the 1970 
Clean Air Act was passed, requiring coal to have lower sulphur content.  At a recent 
meeting in Washington D.C., President Barack Obama stated that coal is the most 
abundant energy source in America, and that it will be mined for decades to come.  This 
was reiterated by the Secretary of Energy, Dr. Steven Chu (Nobel Prize winner), who 
also stated that the challenge is to find a means for carbon sequestration, and that 
America needs to lead the way, so it the technology can be shared with the rest of the 
world.   
 
Governor Schweitzer stressed that policies regarding whether or not coal will be mined 
is not set in Helena, but in Washington D.C.  The 732 million tons of coal that is already 
sold between two private companies is not coal that is destined to a new coal fired plant.  
Arch coal sells 140 million tons of coal per year, almost all of it domestically.  They 
already have a market for 140 million tons of coal per year, and they are either going to 
continue to mine that in Wyoming, as they are currently; or, when those reserves are 
gone, they will move to another location.  They have selected Otter Creek, plan to mine 
732 million tons of coal, and money has already been exchanged.  If this board votes not 
to lease coal at any price, there will still be development at Otter Creek.   
 
Governor Schweitzer stated that the Land Board has a fiduciary responsibility to set the 
highest price that will facilitate the process moving forward.  He stated that he will 
support the motion under the following conditions: 

♦ Budget Director David Ewer will be instructed to relegate $5 million of the budget 
presented to the next legislative session, so that every high school in Montana 
will either have solar panels or a wind turbine at their school. 2

♦ an additional $5 million will be included in the budget to protect the people, and 
the water, in the Otter Creek area.  This is to ensure that regardless of who sits 
on the Land Board or is appointed DEQ or DNRC director, the people who live in 
the Otter Creek area will be protected.   

   In order for the 
schools to receive this money, a contract must be signed with the Department of 
Commerce guaranteeing a minimum of five hours teaching time in each of those 
classrooms with every high school student in Montana.  These hours will be 
devoted to teaching the students how this energy works, and how it is the energy 
of the future; and 

  
Governor Schweitzer stated that these funds would specifically come from the monies 
generated from the bonus bid. 
 
Motion to put out the lease proposal for bid as per by Ms. McCulloch's motion 
carried 3-2 (Ms. Juneau and Mr. Bullock dissenting). 

 
210-1 DEPARTMENT OF MILITARY AFFAIRS:  EASEMENT 
 

Ms. Sexton stated this right-of-way application is between the Montana Department of 
Transportation (MDT) and the Department of Military Affairs (DMA).  The parcel is in 
Missoula County, and will be an in-kind payment of $20,200. 

                                                           
2 That amounts to approximately $32,000 per school. 
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Seth Brandenberger, Department of Military Affairs construction manager, stated that an 
Armed Forces Reserve Center will be built at the intersection of Montana Highway 93, 
and US Interstate 90.  The project costs approximately $16 million.  There was a 
landowner between the site and MDT land, and there were no encroachment permits in 
place to allow DMA to place fill along the embankment adjoining the properties.  DMA 
removed materials, and there is now a hole needing to be filled.  This hole is also 
affecting storm water culvert systems.   
 
Motion made by Ms. Lindeen to approve the easement.  Seconded by Ms. Juneau.  
Carried unanimously.  

  
210-2 TIMBER SALES: 
 A. BOORMAN PEAK 
  

Ms. Sexton stated that timber sale is for 7.5 MBF, which includes 482 acres of old 
growth.  The harvest is for old growth maintenance, and will still meet minimum old 
growth criteria.  Approximately 5.4 miles of new road construction will be required. 
 
Ellen Simpson, Montana Wood Products Association (MWPA), stated that this sale is 
well planned and well laid-out, and would greatly enhance the timber industry at this 
time. 
 
Jason Todhunter, Montana Logging Association (MLA), called the Boorman Peak sale a 
success story because it proactively manages old growth health and promotes continued 
old growth in the future.   
 
Motion made by Mr. Bullock to approve the Boorman Peak timber sale.  Seconded 
by Ms. McCulloch.  Carried unanimously.  
 

 B. HARLOW DUMP 
  

Ms. Sexton stated that this timber sale is for 2.5 MBF with a higher minimum value of 
$26.62 per ton.   
 
Ellen Simpson, Montana Wood Products Association (MWPA), gave her support for this 
sale for the same reasons as the Boorman Peak sale. 
 
Motion made by Ms. McCulloch to approve the Harlow Dump timber sale.  
Seconded by Ms. Lindeen.  Carried unanimously.  
 

210-3 EASEMENTS 
  

Ms. Sexton stated that these are standard rights-of-way applications, generating $5333. 
 
Motion made by Ms. Lindeen to approve the easements.  Seconded by Mr. 
Bullock.  Carried unanimously.  

 
210-4 OTTER CREEK BID3

 
 

 
Motion to adjourn made by Ms. McCulloch.  Seconded by Ms. Lindeen.  Carried 
unanimously.   

 
                                                           
3 Item 210-4 was taken as the first item on the agenda. 
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